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THE MODEL SABOTAGE PREVENTION ACT * 


HE prevention of sabotage is a vital cog in the machinery of 
national defense. Sabotage is far more dangerous now than 
it has ever been in the past, because in the mechanized war of to- 
day the products of the factory are essential to the success of the 
army. In the First World War, armies required quite some me- 
chanical equipment, but today the need not only for guns but for 
airplanes, tanks and trucks as well is many times as great. 
If our country is to prepare for a possible modern war and is 
actively to pursue its now openly-avowed policy to assist England 
in defeating the Axis powers,’ every available factory must work 
at top speed. Destruction of machinery, factories and utilities 
will spell defeat just as surely as rout in the field. 

A realistic appreciation of the importance of preventing sabo- 
tage and other subversive activities led the Department of Justice, 
the Interstate Commission on Crime, the National Association of 
Attorneys General, the Governors’ Conference, and the Council of 
State Governments to call the Federal-State Conference on Law 
Enforcement Problems of National Defense. The Model Sabo- 
tage Prevention Act is one of the acts drafted as a result of this Con- 
ference.* This Act is an emergency measure, to remain in force 

* Acknowledgment is gratefully made to Messrs. Seymour Kleinman and Jacob 
Swartz who wrote most of the notes and suggested many improvements in both the 
substance and style of the text. Thanks are also due to Mrs. Mildred Sweet and 
Mr. Charles H. Watts. 

1 President Roosevelt in his recent call for mobilization of our industrial effort 
in the interest of defense stated: ‘I want to make it clear that it is the purpose of 
the nation to build now with all possible speed every machine, every arsenal, every 
factory that we need to manufacture our defense material. . . . We have furnished 
the British great material support and we will furnish far more in the future.” N. Y. 
Times, Dec. 30, 1940, p. 6, col. 6. 

2 Two hundred and thirty representatives from 46 states, the District of Colum- 
bia, and the Federal Government attended the Conference. The governors of 14 
states, 26 state attorneys general, the Attorney General and Solicitor General of the 
United States, and other representatives of various states and federal agencies were 
among those present. 

3 The Conference appointed a Joint Conference Committee to carry on its work. 


This Committee in turn appointed a Drafting Committee to pass upon acts submit- 
ted by the reporters. The Model Sabotage Prevention Act was drafted by the 
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only until May 15, 1945, the date of the expiration of the Selective 
Service and Training Act of 1940, and thereafter whenever the 
United States is at war.* It is not designed to supersede any exist- 
ing laws, state or federal, but provides additional and alternative 
remedies to those now existing. It aims to do four things: 

A. Provide for the punishment of acts of sabotage already 
committed. 

B. Facilitate in the detection of saboteurs entering unlaw- 
fully upon properties essential to national defense by providing 
for their questioning and detention. 

C. Make it more difficult to destroy properties essential to 
national defense by providing for the regulation of the use of 
streets abutting on such properties. 

D. Aid in the conviction of saboteurs by changes in the law 
of attempts, conspiracy, and the privilege against self-incrimina- 
tion. 

Steps were taken to ensure that in accomplishing these ends 
the Act should not infringe upon the interests of labor. The kind 
of sabotage the Act endeavors to prevent is the crippling of our 
national defense industries by spies and traitors, not any mischief 
that may occur in the course of a labor dispute. The Act does not 
affect strikes, whether standard, slow-down or sit-down, and in 
nowise hinders unionization. This appears advisable, for a sabo- 
tage act carrying the sanctions of the criminal law should in no 
way attempt to deal with disputes between capital and labor, even 
in times of national emergency. Nor is the Act a criminal syndi- 
calism law; ° it punishes actions, not words. 





writer as reporter, revised by the Drafting Committee, and then approved by both 
Committees. Other model acts so approved are Model Explosives Act, Model 
Interstate Public Property Act, Model State Guard Act and Model Act Providing 
for Fresh Pursuit by Military Forces. See A LEGISLATIVE PROGRAM FOR DEFENSE 
(1940), the Report of the Federal-State Conference on Law Enforcement Problems 
of National Defense, containing drafts of proposed legislation and interpretative 
summaries. 

4 See § 15 of Model Sabotage Prevention Act in Appendix, p. 631 fra. 

5 As typical of those statutes punishing industrial propaganda deemed to be of 
a dangerous tendency, see IpaHO Cope ANN. (1932) 8§ 4401 et seg.; Lowa CoDE 
(Reichmann, 1939) § 12906; Mont. REv. Copves Ann. (Anderson & McFarland, 1935) 
§ 10741; N. J. Star. ANN. (1939) § 2:173-9; OrE. Cope ANN. (Dyer & Kauffman, 
Supp. 1925) § 14-3, 112; WasH. Rev. Stat. Ann. (Remington, 1932) § 2563-3. For 
discussion of the constitutionality of these statutes, see Notes (1931) 73 A. L. R. 
1498; (1922) 20 A. L. R. 1543; (1919) 1 A. L. R. 336. 
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Consideration of the desirability of the Model Sabotage Preven- 
tion Act will doubtless provoke inquiry as to the need for state leg- 
islation, especially since Congress has amended the federal war- 
time Sabotage Act so as to render it applicable during times of 
peace. This question can best be answered after considering in 
detail how the Model Sabotage Prevention Act endeavors to ac- 
complish its four aims. 


A. PUNISHMENT OF SABOTAGE 


Our criminal law, both statutory and judge-made, has grown 
out of the dangers that have confronted us in the past. Sabotage 
is a comparatively new instrument of national aggression; its 
threat was not generally recognized in this country during the 
First World War and very few states enacted statutes punishing 
it. Today, therefore, if Nazi and Fascist saboteurs are to be 
punished by existing state laws, in most states it must be, strangely 
enough, because their acts constitute some crime other than sabo- 
tage. Whether this will be the case depends on the method of 
sabotage used, the intent of the saboteur, and the nature of the 
property attacked. Suppose, for example, that a saboteur special- 
izes in bombings. Such acts are likely to result in death or serious 
bodily injury, and hence may constitute murder or one of the 
many varieties of felonious assault. It is also probable that ex- 
ploding bombs will start fires and so open the saboteur to a prose- 
cution for arson. If the explosion neither kills nor injures a per- 
son, nor starts a fire, its perpetrator may be subjected to nothing 
more serious than a prosecution for malicious mischief, because 
statutes punishing the causing of explosions and the possession 
of infernal machines do not exist in several states." 





6 Of the few statutes enacted, some are operative only during war [e.g., Vr. Pus. 
Laws (1933) § 8366] and the others would be inadequate today. See, e.g., NEB. 
Comp. Stat. (Dorsey, 1929) § 28.587; WasH. Rev. Stat. ANN. (Remington, 1932) 
$ 2563-3; N. H. Pus. Law (1926) c. 380, §3; Itt. REv. Stat. (State Bar Ass’n Ed., 
1939) c. 38, 88 236, 420. 

7 At least five states do not have such statutes. Typical among existing stat- 
utes are: Conn. Gen. Stat. (1930) § 6085; Mass. ANN. Laws (1933) c. 266, §§ 101, 
102; Mic. Strat. Ann. (Henderson, 1936) § 28.402 et seg.; OHIO CoDE ANN. 
(Throckmorton, 1940) § 5903-19; R. I. Gen. Laws ANN. (1938) § 608-2. Some 
statutes have no such omnibus provisions, but make incidental reference to the 
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If the saboteur resorts to less violent methods of interfering 
with national defense, the sufficiency of existing laws depends, in 
the main, upon the kind of property he attacks. In most states, 
there are special statutes severely punishing acts injuring specifi- 
cally enumerated kinds of property, such as railways, telephone 
and telegraph lines and other utilities, bridges and highways, mines 
and gas, oil and water pipes.* Unfortunately, these statutes were 
not drawn with the present emergency in mind and usually do 
not cover machinery, nor even precision tools the replacement of 
which would take months. 

If, however, a saboteur eschews properties given special pro- 
tection by statute and limits his sabotage to the loosening of bolts, 
the placing of emery dust in gear boxes, and other means not im- 
mediately dangerous to human life or involving the use of fire or 
explosives, existing state laws may prove totally inadequate to 
punish him. His acts must then be punished, if at all, as malicious 
mischief, a catch-all provision which often makes it only a petty 
offense to injure other property by other means. 


causing of explosion on certain property. £.g., Coto. Stat. Ann. (Michie, 1935) 
c. 48, §370 (railways); N. H. Pus. Law (1926) c. 255, $20 (street railways) ; 
5S. C. CopE (Michie, 1932) $1197 (railways). A common provision imposes a 
heavier penalty when life is endangered. £.g., ALA. Cop—E ANN. (Michie, 1928) 
§§ 3886, 3888 (death penalty) ; Munn. Stat. (Mason, 1927) § 10414 (10 years) ; 
N. ¥. Penat LAw § 1420 (25 years); WasH. Rev. Strat. Ann. (Remington, 1932) 
8§ 2652, 2653 (20 years). 

8 These statutes vary both in scope and penal provision. Those protecting 
railways are most frequent. £.g., ALA. CopE ANN. (Michie, 1928) §§ 5357 et seq.; 
IpAHO CobE ANN. (1932) tit. 17, 88 4101 ef seg.; Inu. Rev. Stat. (State Bar Asé’n 
Ed., 1939) c. 38, §8 417 et seg.; Mica. Stat. Ann. (Henderson, 1936) §§ 28.611, 
28.615, N. M. Star. Ann. (Courtright, 1929) §§ 35-2504 et seg.; OHIO Cope ANN. 
(Throckmorton, 1940) §§ 12560 ef seg.; Wis. Stat. (1939) §§ 340.53, 343.43, 
343.431. Next in point of frequency are statutes protecting telegraph, telephone, 
electric and other utilities. 2E.g., Cat. Pen. Cope (Deering, 1937) §§ Sox ef seq.; 
Conn. GEN. STAT. (1930) § 6147; Itz. Rev. Stat. (State Bar Ass’n Ed., 1939) c. 38, 
§ 416; N. Y. Penat Law § 1423(6); On1o Copr ANN. (Throckmorton, 1940) 
812507. Bridges and highways are likewise protected. £.g., Mass. ANN. Laws 
(1933) c. 266, §107; N. Y. Pena, Law 8§ 1423, 1434, 1435(6); VT. Pus. Laws 
(1933) § 8528. Examples of statutes protecting mines are: ALA. CoDE ANN. (Michie, 
1928) § 1651; ALASKA Comp. Laws (1933) § 4838; Ariz. Rev. Cope Ann. (Struck- 
meyer, 1928) § 2298; Micu. Stat. ANN. (Henderson, 1936) §8§ 28.275, 28.618; 
Pa. Stat. ANN. (Purdon, Supp. 1940) tit. 18, $4918. Some statutes protecting 
pipes are: Ata. Cop—E ANN. (Michie, 1928) §3478(8); Ariz. Rev. Cope ANN. 
(Struckmeyer, 1928) § 4848; Ga. Cope ANN. (Park et al., 1936) § 26-3802; 
N. Y. Penar Law 8§ 1423(7), 14232. 
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Malicious mischief statutes, as the name indicates, usually 
apply only when that elusive state of mind, malice, can be proved. 
This would present no impediment to the prosecution of saboteurs 
if malice were always used in these statutes in its common legal 
significance of the state of mind of a person who intentionally 
does a wrongful act without just cause or excuse. Many deci- 
sions, however, hold that malice, as used in malicious mischief 
statutes, connotes cruelty, hostility or revenge,’ and others re- 
quire in addition that these sentiments must be directed toward 
the owner of the property damaged.*® Obviously, this latter re- 
quirement will preclude the conviction of almost all saboteurs for 
malicious mischief. 

Another obstacle to successful prosecution of saboteurs for 
malicious mischief is that most of these statutes expressly inter- 
dict destroying and injuring,** but not tampering or interfering 
with, the property designated. Thus, it is questionable whether 
a conviction could be had if a saboteur took apart a complicated 
machine and left the parts on the floor, or more doubtful yet, if 
he merely loosened nuts or wires in such a way that it might take 
days to locate the trouble and restore the machine to working 
order. 

Moreover, these ‘statutes often fail to cover all varieties of prop- 
erty. For example, in some states they include only real prop- 
erty; ‘*? in some, only personalty,’* while in still others they 
incompletely cover either ** or both.** But worst of all, such stat- 
utes are not primarily designed to protect the community against 
the spy or traitor bent on sabotage. It is only by chance, and 
sometimes strained construction, that those offenders can be 


9 E.g., Schtul v. People, 96 Colo. 217, 40 P.(2d) 970, 971 (1935); Commone 
wealth v. Williams, 110 Mass. 401 (1872); State v. Tarlton, 22 S. D. 495, 118 N. W. 
706 (1908). See also the cases collected in Note (1909) 19 L. R. A. (N.S.) 273. 

10 F.g., State v. Waltz, 158 Iowa 191, 139 N. W. 458 (1913); Hummel v. 
State, 99 P.(2d) 913, 916, 918 (Okla. Cr. App. 1940); State v. Minor, 17 N. D. 
454, 117 N. W. 528 (1908). 

11 See statutes cited in notes 8 supra and 12-18 infra; cf. N. Y. Penat Law 
§ 1423(9); WasH. Rev. Stat. ANN. (Remington, 1932) § 2659(7). 

12 Ark. Dic. Stat. (Pope, 1937) § 3189; Mp. ANN. Cope (Flack, 1939) art. 27, 
§§ 108, 1009. 

13 Eig., Fra. Comp. Gen. Laws Ann. (Skillman, 1927) § 7426. 
14 F.g., LA. CopE Crm. Proc. Ann. (Dart, 1932) Art. 1222. 
15 Dev. Rev. Cope (1935) § 5238 (limiting application of statute to one county). 
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brought within the terms of statutes enacted for a wholly different 
purpose and in a wholly different time. Then, too, the offense is 
usually but a misdemeanor,’* and sometimes the penalty may de- 
pend upon the value of the property destroyed or the amount of 
damage.*” Thus, in Ohio, if the amount of the damage is under 
$100, the maximum period of imprisonment is 30 days.*® Whether 
a longer sentence could be imposed on a saboteur who has de- 
stroyed an essential, but inexpensive, part of a machine and thus 
kept the whole factory idle until a new part could be secured is 
questionable. 

In any state enacting the Model Sabotage Prevention Act it 
would appear possible for district attorneys to convict under it 
for any act of sabotage. If, however, these acts result in murder, 
arson or the destruction of property protected by a special statute, 
the prosecution may avail itself of the option provided in the Act 
and indict for one of these latter offenses. Thus, it is to be ex- 
pected that section 2 of the Act, the section punishing sabotage, 
will prove most useful when that offense would otherwise have to 
be prosecuted as malicious mischief or perhaps go unpunished be- 
cause not covered by any statute. 

Section 2 is designed to remedy all the deficiencies in malicious 
mischief statutes as applied to sabotage. It subjects to a maxi- 
mum penalty of ten years in prison “ whoever intentionally de- 
stroys, impairs, injures, interferes or tampers with real or personal 
property with reasonable grounds to believe that such act will 
hinder, delay or interfere with the preparation of the United States 
or of any of the states for defense or for war, or with the prose- 
cution of war by the United States.” 

At the end of the section, there is inserted a provision designed 
to ensure against judicial interpretations of “ intentionally de- 
stroys . . . with reasonable grounds to believe that the act will 


16 F.g,, Ariz. Rev. Cope Ann. (Struckmeyer, 1928) § 4824; Cat. PEN. CODE 
(Deering, 1937) §§ 594, 595; Dev. Rev. Cope (1935) § 5238; Ga. Cope Ann. (Park, 
et al., 1936) tit. 26, §8116; Ky. Strat. Ann. (Carrol, 1936) § 1256; TENN. CopE 
Ann. (Michie, 1938) § 10863(1); VA. Cope Ann. (Michie & Sublett, 1936) § 4479. 

17 E.g., Coto. StaT. ANN. (Michie, 1935) c. 48, 8 355; Mass. Ann. Laws (1933) 
c. 266, §127; Micu. Star. ANN. (Henderson, 1936) § 28.609; Mont. Rev. CoprEs 
ANN. (Anderson & McFarland, 1935) § 11474; N. Y. PENAL Law § 1433; WasH. 
Rev. Stat. ANN. (Remington, 1932) § 2667. 

18 Qu1o Cope ANN. (Throckmorton, 1940) § 12477. 
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hinder ” preparation for defense as if the section read “ intention- 
ally destroys . . . with intent to hinder” preparation for de- 
fense.*° The difference between the two wordings would be un- 
important if we were producing munitions solely for our own 
defense. But now that we are producing for both ourselves and 
England, there is a likelihood that an accused’s intent would be 
to prevent or delay the shipment of war materials to England and 
not to interfere with our own preparations for defense.” ‘This 
proviso anticipates such a defense, for it permits the conviction 
of a saboteur when as a foreseeable consequence of his action 
American preparations as well as shipments abroad may be inter- 
fered with. This would seem always to be the case when the fac- 
tory or machine damaged produces war materials for both this 
country and England or when the munitions destroyed had not 
definitely been earmarked for delivery to England. 

The word “ intentionally ” in sections 2 and 3 appears as far 
removed from the contentious word, ‘‘ maliciously,” as possible,”* 
while still excluding accidental or negligent acts. Then too, even 
a judge inclined to interpret “ intentionally ” in a malicious mis- 
chief statute to mean “ with malice toward the owner of the prop- 
erty ’ would not be likely so to interpret the word in the Model 
Sabotage Prevention Act. The phrase “real or personal prop- 
erty ” patently includes everything that may be the subject of 
sabotage. 

Section 2 carries a maximum punishment of ten years, and, with 
one exception,” no minimum. Although a heavier maximum 
would give slightly greater protection, it might in some cases de- 
crease the chance of conviction. Besides, if the sabotage results 
in death, the prosecution may, and indeed should, be founded on 
an indictment for murder — homicide in the course of a felony, 


19 The device used is the establishment of a minimum sentence of one year to 
apply only in cases of intentional destruction “ with the intent to hinder .. . the 
United States.” 

20 And a court would probably rule that the defense of England could not be 
deemed to be the defense of America. 

“1 Bui cf. St. Louis, I. M. & S. Ry. v. Batesville & Winerva Tel. Co., 80 
Ark. 499, 97 S. W. 660 (1906), in which the court interprets the words “ wil- 
fully and intentionally,” when used in a criminal statute, as implying bad in- 
tent and evil motive, thereby practically importing into the statute the word 
‘* maliciously.” | 

22 See note 19 supra. 
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that is, while violating section 2 or 3 of the Model Sabotage Pre- 
vention Act. Unless this Act is adopted, it may not be possible 
in certain instances to secure a conviction of murder for a homicide 
committed in the course of sabotage, as the act of sabotage 
would otherwise constitute only the crime of malicious mischief 
which is often not a felony.”* The inclusion of a minimum sen- 
tence seems both futile and undesirable; it is difficult to force an 
unwilling Judge to sentence a defendant to prison, and cases are 
likely to arise in which the offender ought to be placed on proba- 
tion. 

Instead of punishing intentional injury to property, section 3 
deals with intentionally defective workmanship; it is otherwise 
quite similar in language to section 2. It covers, for example, the 
case of the spy working on airplane bombsights who so sets his 
machine that the parts it manufactures are rendered useless. It 
also permits punishment of a traitorous foreman who notes that a 
part is defective, but intentionally passes it as “ up to specifica- 
tions.” 

The broad language of sections 2 and 3 should embrace every 
act which the ingenuity of a saboteur can devise. It is to be noted 
that section 2 covers much more than injury to property, for it in- 
cludes interfering or tampering with property — such, for ex- 
ample, as adding an extra number to specifications for national 
defense without damaging the paper upon which they are written. 
The giving of intentionally incorrect instructions for manufactur- 
_ ing defense materials would appear to be covered by the clause in 
section 3: “ causes to be made any defect in any article or thing.” 

For conviction under section 3 it is not necessary to prove that 
the saboteur had reason to believe that the particular part to be 
manufactured defectively was to be used in connection with the 
preparation of the United States for defense. It is sufficient that 


23 See statutes cited in note 16 supra. In several states, the crime is felonious 
if the property it destroys or the damage it inflicts is valued over a specified amount. 
E.g., Mica. Stat. Ann. (Henderson, 1936) § 28.612; Mont. Rev. Copres ANN. 
(Anderson & McFarland, 1935) § 11474. 

In some jurisdictions, the felony-murder rule may not be applied where the 
felony involved was a mere “ malum prohibitum.” E.g., People v. Pavlic, 227 Mich. 
562, 199 N. W. 373 (1924). But see Smith v. State, 33 Me. 48, 55-57 (1851). And 
some courts might require the commission of a dangerous act in the course of a 
felony. See Regina v. Serné, 16 Cox. Cr. Cas. 311, 312-13 (1887). 
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it is “‘ one of a number of similar articles or things, some of which 
are intended to be so used.”’ A similar provision might well have 
been inserted in section 2. 


B. QUESTIONING AND DETAINING SUSPECTED SABOTEURS 
ON DEFENSE PREMISES 


Due in large part to the excesses of over-zealous prohibition | 
officers, the right of police officers to arrest on suspicion and the 
right to question and search suspects not yet arrested have been 
contracted, rather than expanded, in recent years.** Whether or 
not this contraction has gone too far, it does, in fact, interfere ma- 
terially with the protection of the community against saboteurs. 

To remedy this situation, the Model Act proposes several 
changes in the law of arrest with reference to persons caught on 
defense properties. All national defense properties must, of 
course, be carefully guarded. In addition to this, it is desirable 
that watchmen and some certain other employees be authorized 
to question and detain suspects found within the plant.”* Existing 
laws were not drawn with saboteurs in mind and so do not confer 
the necessary powers. For example, though a landowner has the 
right to eject by force a trespasser who refuses to leave on demand, 
he is seldom permitted to arrest him. In many states, trespass is 
not a crime,”* and even in states where so classed, it is often not 


24 See generally Warner, Investigating the Law of Arrest (1940) 26 A. B.A. J. 
151. Cf. Mass. Gen. Laws (1932) c. 41, § 98, authorizing police officers to ex- 
amine all persons abroad “ during the night time . . . whom they have reason to 
suspect of unlawful design.” 

25 At early common law, constables and watchmen were permitted to detain 
and arrest suspicious night walkers. See, e.g., Lawrence v. Hedger, 3 Taunt. 13 
(C. P. 1810). 

26 Trespass was not a crime at common law unless it tended to a breach of the 
peace. See 1 BisHop, NEw CrrminaL LAw (8th ed. 1892) §§ 538-39; 2 BRILL, 
Cyc. Crrminat Law (1923) § 962. Today many statutes make trespass a crime, 
especially on posted land. See, e.g., FLA. Comp. Gen. Laws Ann. (Skillman, 1927) 
8§ 7378, 7381, 7382, 7401; Dex. Rev. Cope (1935) § 5234; Mass. Ann. Laws 
(1933) c. 266, § 120; N. Y. Penat Law § 2036. But many statutes require the in- 
fliction of damage to make the trespass a crime. £.g.,S. D. CoDE (1939) $$ 13.4503-— 
13.4505; IpAHO Cope ANN. (1932) §§ 17-4306—17-4309; Mica. Stat. Ann. (Hen- 
derson, 1936) §§ 28.815-28.820; N. J. Stat. ANN. (1939) §§ 2:174-2, 4:17-7, 4:17-8. 
Occasionally it is made a crime to enter “ with intent ” to do damage. £.g., VT. Pus. 
Laws (1933) § 8546; N. H. Pus. Law (1926) c. 380, §§ 7, 108; ARK. Dic. Stat. 
(Pope, 1937) § 3202. 
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the sort of crime for which an arrest can be made without a 
warrant.”’ Protection against sabotage would, of course, be easier 
if suspected saboteurs could be arrested, searched, detained, and 
investigated, rather than released to try again. 

Sections 7 and 8 of the Model Sabotage Prevention Act provide 
that any plant engaged in national defense or any public utility 
may be fenced and posted with “no admittance” signs. This 
being done, it then becomes a crime to enter upon such premises 
without permission. Any person employed in a supervisory capac- 
ity or any watchman or guard may stop any suspect and demand 
of him ‘his name, address and business in such place.” If the 
answers prove unsatisfactory, the employee is authorized to de- 
tain him until a police officer arrives. The officer may then arrest 
the suspect, search him as an incident to the arrest, and bring 
him before a magistrate, who may sentence the offender to as 
much as ten days’ imprisonment for his trespass, thus allowing 
the police ample time to discover whether the suspect is in fact a 
saboteur. 

The weakest link in this procedure is that dealing with the 
treatment of the suspect after he is brought before a magistrate. 
Constitutions guarantee the right to immediate release on bail. 
Nevertheless, the magistrate would not seem to be violating his 
duty if he adopted the common practice of postponing for a short 
time the hearing on bail to permit the police to complete their 
investigation. : 

Allowing a maximum punishment of ten days in Jail should 
not work an injustice on the trespasser not bent on sabotage, be- 
cause of the prerequisites of fencing and posting. Had a pro- 
vision for a longer jail sentence been inserted in the Act, it would 
make the punishment inappropriate to the crime, still without pre- 
venting the granting of bail. 


C. REGULATING USE oF STREETS ABUTTING ON NATIONAL 
DEFENSE PROPERTIES 


Sections 9 and 1o of the Model Sabotage Prevention Act con- 
tain novel provisions aimed at protecting national-defense proper- 
ties by regulating the use of the streets on which they abut. To 


27 See A. L. I. Cope Crim. Proc. §§ 21, 23, and commentaries thereon. 
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many, this may appear a method ill-adapted to sabotage preven- 
tion, for the industrial establishments with which they are familiar 
are situated in the midst of ample grounds, surrounded by high 
fences, and well back from any street. Unfortunately, all fac- 
tories engaged in national defense work are not so ideally placed. 
Many are still in the center of the city or town with which they 
have grown up, with the factory buildings as close to the street as 
the stores in which the employees trade. Indeed, expansion of the 
plant has sometimes been possible only by jumping street after 
street, and the picture now presented may show the plant criss- 
crossed by public thoroughfares. Such an establishment will gen- 
erally have many entrances, through which employees trundle 
partly finished products across streets from one building to an- 
other. One of the largest arms manufacturers in the United States 
has built an overpass where a main trunk highway bisects the fac- 
tory, so that danger from speeding cars will not be one of the 
hazards of employment. 

Such an arrangement of factory buildings makes sabotage com- 
paratively easy. If asaboteur wishes to gain access to a building, 
he has only to dress as a workman and enter with a group of em- 
ployees crossing from one building to another. Then too, he can 
destroy a vital part of the plant without even leaving the street. 
A truck or even the trunk of an automobile can carry enough dyna- 
mite to play havoc within a radius of twenty-five to fifty yards. 
Park a car so loaded next the factory, set the time fuse, leave the 
scene, and the job is done. 

In determining what measures it is proper to take to protect 
national-defense properties abutting on highways, there must be 
a balancing of the effectiveness in sabotage prevention which re- 
stricting public use of the street would yield, with the interests of 
other abutters and users of the street. In the case of the trunk 
highway running through the arms manufacturing plant, little or 
no inconvenience to the public would result from routing traffic 
around the plant and closing at both ends the street bisecting it. 

In many other cases, it is feasible to close completely to public 
use parts of streets abutting on factories. But, of course, this is 
not always advisable. Opposite the factory there may be stores or 
dwelling-houses; or the streét may be the only practicable route 
between two parts of the city. However, even in such cases, fair- 
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ness to all concerned will not preclude some restrictions on the use 
of the street. Parking on the side next the factory may be pre- 
vented, not merely prohibited by law; a pass may be required to 
bring a car into the block during certain hours; or vehicles may be 
halted and inspected, as if they were passing a plant quarantine 
station. 

Since the measures, if any, which should be taken will vary in 
the individual case, the need is that power to take the appropriate 
action be vested in some public body, preferably a local body 
likely to be conversant with the local situation. The extent to 
which existing statutes and municipal ordinances confer the neces- 
sary authority varies with the action required. The power to 
control and regulate the use of streets and highways when deemed 
necessary for the protection of life, limb or property thereon, is 
widely recognized.** Thus in every state, city and town, some per- 
son or body is empowered to make parking regulations. Streets 
may be abandoned or temporarily closed during repairs *° or be- 
cause their condition renders them unsafe for travel.*° Their use 
may also be restricted during a public “‘ emergency,” whether that 
be a fire or a parade.** The question is whether the existing power 
over streets would authorize the partial or complete closure of one 
or more blocks of a street during the present emergency, for the 
purpose of aiding in the protection from sabotage of an abutting 
factory. As the answer depends not only on state statutes, but 
also on municipal ordinances, the variations are myriad. Unfor- 
tunately, in many places where national-defense properties are 


28 Thus, the public right to insist on unimpeded and unobstructed use of an 
established highway for proper viatic purposes is subject always to the exercise of 
this inherent police power. Extiot, THE LAw oF ROADS AND STREETS (1890) 334; 
see Maurer v. Boardman, 336 Pa. 17, 23, 7 A.(2d) 466, 471 (1939), aff'd sub nom. 
Maurer v. Hamilton, 309 U. S. 598, 605 (1940). 

29 See, e.g., Micnw. Stat. Ann. (Henderson, 1936) § 9.1421; N. J. Rev. Star. 
(1937) tit. 27, c. 14, § 26; N. ¥Y. Hichway Law § 104. 

30 See, e.g., Micu. Stat. Ann. (Henderson, Supp. 1940) § 28.765; Pa. Srar. 
Ann. (Purdon, 1930) tit. 75, §661; WasH. Rev. Stat. ANN. (Remington, 1932) 
§ 6682. 

31 See, e.g.. Micu. Stat. ANN. (Henderson, Supp. 1940) § 26.765 (approaching 
public gathering likely to cause traffic congestion justifies closure). By express 
statutory provision in Pennsylvania, a highway may be temporarily closed during 
a period not to exceed 6 months when it is to be the situs of a public fair or 
exhibition. Pa. Stat. Ann. (Purdon, 1930) tit. 36, § 2201. See also NEw York 
Ciry Cope oF ORDINANCES (Baldwin, 1937) c. 24, art. 7, § 96, cited infra at p. 615. 
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located, either the power is too restricted or its extent so doubtful 
that public officials would be reluctant to exercise it. 

In a number of states, the body in control of state highways has 
been granted very broad powers. For example, an Alabama pro- 
vision invests the State Highway Department with the authority 
‘““when deemed necessary or advisable to do so, to close public 
roads to traffic.” *? In Kansas, no change is permitted in the exist- 
ing highway system unless it be required in the interests of ‘‘ pub- 
lic safety.” °° A similar Illinois provision conditions the power to 
vacate upon a determination that ‘‘ public interests will be sub- 
served ” by such action.** ‘“ Except in the case of emergencies 
wherein the safety of the public would be endangered, no public 
road or highway shall be closed to vehicular traffic” in Pennsyl- 
vania.*> A supporting statute in the same state permits divergence 
of an established course when “ it is dangerous or inconvenient to 
the travelling public either by reason of grades, dangerous turns, 
or other local conditions.” °° An interesting Michigan enactment 
provides that whenever “a condition arises or is about to arise 
upon any of the highways of the state . . . and the public safety 
of persons using or about to use such highway is put in jeopardy,” 
the state highway commissioner is authorized to “ detour traffic, 
close to any or all traffic or limit traffic on said highway .. . un- 
der such conditions as he may deem necessary.” ** And the New 
York Highway Law permits the closing of any street or highway 
‘“‘in an emergency.” ** 

32 Ara. Cope ANN. (Michie, 1928) § 1397(34). Cf. OKLA. STAT. ANN. (1936) tit. 
11, § 659 (“‘ whenever deemed necessary or expedient ”). | 

83 Kan. GEN. STAT. ANN. (Corrick, 1935) § 68.406. The elimination of grade 
crossings and dangerous curves has been held sufficiently in the interest of public 
safety to justify a change in the highway system. Bobbitt v. State Highway Com- 
mission, 138 Kan. 487, 26 P.(2d) 1115 (1933). Cf. Onto Cope Ann. (Throck- 
morton, 1938) § 6862 (divergence must be for “ public convenience or welfare ”’). 

84 Inn. Rev. Stat. (State Bar Ass’n Ed., 1939) c. 145 §1. The relief of the public 
from the expenses of maintenance and potential liability for injuries arising out of 
defective streets has been recognized as satisfying the requisite that the public 
interest be subserved by vacation of a street. People ex. rel. Shaner v. Chicago, 
B. & Q. R. R., 314, Ill. 445, 145 N. E. 647 (1924); People ex vel. Stern v. Elgin, 
J. & E. Ry., 298 Il. 574, 132 N. E. 204 (1921); cf. People ex rel. Burton v. The 
Corn Products Refining Co., 286 Ill. 226, 121 N. E. §74 (1919) (vacation to permit 
private plant extension held not in public interest). 

35 Pa, Strat. ANN. (Purdon, 1930) tit. 36, §2202. 

36 Pa. Stat. ANN. (Purdon, 1930) tit. 36, § 745. (Italics supplied). 


37 Micu. Stat. ANN. (Henderson, Supp. 1940) § 28.765. 
88 N. Y. Hichway Law § 104. 
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Although these statutes might be invoked to close highways 
upon which defense property abuts, it is noteworthy that the re- 
ported cases disclose no instance in which such an attempt has been 
made.*® Concededly, the statutes were not primarily enacted to 
confer such power, and it would appear questionable, in many in- 
stances, whether they could be construed so as to sanction such 
action.*® Then too, their provisions are not common to every state. 
Similarly, there are municipal ordinances permitting the closure 
of streets designated as “‘ play streets ” ** or “ quiet zones.” *” But 
neither these ordinances nor those investing the police commission- 
ers with the broad “ power . . . to make special regulations to 
safeguard traffic in emergencies ” ** or during public celebrations 
or any unusual events appear to authorize the closing of streets 
contiguous to defense properties. 

The need for express statutory authority to close or restrict the 
use of streets and highways adjacent to national-defense plants is 
met by sections 9 and 10 of the Model Sabotage Prevention Act. 
They provide that if a petition requesting closure or restriction is 
filed with the proper authority, public notice shall be given and a 
hearing held. If it is determined “ that the public safety and the 
safety of the property of the petitioner so require,” the street or 
highway is to be closed or its use reasonably restricted by appro- 
priate order. Written permits to travel upon the highway affected 





89 In New York recently, roads were partially closed to minimize the danger 
from sabotage arising from a threatened strike. N. Y. Herald Tribune, Jan. 11, 
1941, p. 7, col. x. The account is too general to indicate whether the closure was 
limited to abutting streets and whether it was motivated by a desire to interfere 
with the threatened strike. . 

40 Thus, for example, it is open to doubt whether the vulnerability to sabotage 
of a plant abutting on a highway is a “local condition ” that renders a highway 
‘dangerous or inconvenient to the travelling public” and so subject to closure 
under a Pennsylvania statute. Pa. Stat. ANN. (Purdon, 1930) tit. 36, § 745, cited 
supra at p. 614. Whether “the emergency ” upon which the New York Highway 
Code conditions the validity of a closure may be the imminence of sabotage is 
likewise questionable. 

41 See, e.g., NEw York Ciry CopnrE oF ORDINANCES (Baldwin, 1937) c. 24, art. 3, 
§ 18; MunicipaL Cope oF Cuicaco (Hodes, 1939) c. 36, $8. But cf. Stevens v. 
Dublin, 169 S. W. 188 (Tex. Civ. App. 1914) (closure of a street for the purpose > 
of protecting school children held unauthorized). | 

42 Muwnicripat Cope oF Cuicaco (Hodes, 1939) c. 36, §$ 1, 3 (prohibiting ve- 
hicular traffic during certain hours on streets upon which hospitals abut). 

43 New York Ciry Cope oF ORDINANCES (Baldwin, 1937) c. 24, art. 7, $96. 
Cf. Mass. Acts and Resolves of 1913, c. 432 (Street Commissioners of Boston au- 
thorized to make rules for exclusion or diversion of vehicles from certain streets). 


This content downloaded from 128.226.37.5 on Wed, 23 Dec 2015 04:36:49 UTC 
All use subject to JSTOR Terms and Conditions 


616 HARVARD LAW REVIEW [Vol. 54 


may be issued to “ responsible and reputable persons ”; and ex- 
press provision is made for the posting of conspicuous notices at 
the termini of the highway so closed or restricted. 

It is especially noteworthy that these sections have as their 
progenitors provisions similar in purpose and effect in the defense 
regulations of England,** Canada *’ and Australia.** The stopping 
up, diversion, or restriction of the use of any highway passing 
through or adjoining premises appropriated for use in war service 
or for the performance of services designated essential for defense 
or ‘“‘ essential to the life of the community,” is explicitly authorized 
by those regulations. 

Although there are no express provisions for either the erection 
of barricades at the termini of the part of the highway affected by 
the order, or the designation of a detour road,*’ it is fair to assume 
that such administrative details will be comprehended in the order. 
It might be argued that a determined saboteur could drive over or 
through any barriers erected on the road, and so render ineffectual 
the preventive procedure outlined above. But such an action 
would have to be born of a suicidal determination. 

Criticism has been leveled at the provisions of the Act restricting 
the use of streets and highways, on the ground that they may be 
perverted to keep union organizers away from the gates of a plant.** 
Admitting, for the sake of argument, that public officials might be 
so unmindful of their duty as to so employ the Act, their action 
could not keep union organizers far from the gates, because the 
only streets over which the Act gives authority are those abutting 
on the defense property. Besides, section 11 of the Act provides: 


Nothing in this act shall be construed to impair, curtail or destroy the 
rights of employees and their representatives to self-organization, to 
form, join or assist labor organizations, to bargain collectively through 





44 Drerence (GENERAL) REGULATIONS, 1939, Reg. 16(1); cf. 7d., Reg. 70. 

45 DEFENCE OF CANADA REGULATIONS, 1939, Reg. 8. 

46 BUTTERWORTH, DiGEsT OF WAR LEGISLATION IN AUSTRALIA (1940) {[ 60; cf. 
id. | 110. 

47 There are on record, however, statutes that impose as a condition precedent 
to a temporary closure the requirement that reasonably safe and passable detours 
be provided. See, e.g.. Mica. Stat. ANN. (Henderson, 1936) §$9:1421; cf. OHIO 
Cope ANN. (Throckmorton, 1938) § 1217; Pa. Stat. ANN. (Purdon, 1930) tit. 36, 
§ 2204. 

48 See the remarks of Mr. Philip Murray, president of the CIO., N. Y. Times, 
Dec. 23, 1940, p. 10, col. 2. The Act is also criticized in 151 Tue Nation 621 
(Dec. 21, 1940). 
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representatives of their own choosing, and to engage in concerted ac- 
tivities, for the purpose of collective bargaining or other mutual aid or 
protection.*® 


An interesting question raised by section 9 is whether, if the pub- 
lic use of a street is prohibited or restricted, other abutters or 
neighboring non-abutters are entitled to compensation for a “ tak- 
ing ” or “ damaging ” in the constitutional concept of eminent do- 
main. It is axiomatic that an abutter’s right of access can be re- 
stricted in the public interest, so long as all means of ingress and 
egress are not cut off.°° The denial of all access is alone compen- 
sable,’* and, therefore, a closing or restriction under section 9 will 
not generally permit of tenable claims, for the issuance of written 
permits to ‘“‘ responsible and reputable persons ” ensures against 
such total deprivation. If abutting owners are subjected to mere 
inconvenience, that has been held to be damnum absque injuria, 
for it is of the same general character as that sustained by the pub- 
lic, differing only in degree.*? 

Though it has been judicially recognized that the market value 

of business properties abutting upon a highway and catering to 


49 The language is copied from § 7 of the National Labor Relations Act, 49 
STAT. 452 (1935), 29 U.S.C. § 157 (Supp. 1939). 

In the light of the supremacy clause of the United States Constitution [Art. VI, 
§ 2], this section would appear superfluous. The products of any plant’ manufac- 
turing defense materials will undoubtedly flow to a sufficient degree in interstate 
commerce to subject the company to the jurisdiction of the NLRB. NLRB v. 
Fainblatt, 306 U. S. 601 (1939) ; Consolidated Edison Co. v. NLRB, 305 U. S. 333 
(1938) ; cf. The Shreveport Case (Houston, E. & W. T. Ry. v. United States), 234 
U. S. 342 (1914). Anything in state legislation repugnant to the National Labor 
Relations Act would thus be unconstitutional. However, as a statement of legisla- 
tive policy, section 11 may instill a proper regard for the rights of labor in the local 
police and courts. 

This section does not exempt from the purview of the Act damage caused during 
strikes, provided it be done intentionally and with reason to believe that it will inter- 
fere with national defense. The first draft of the Act granted such immunity, but 
the likelihood of saboteurs operating under the cloak of labor disputes caused its 
elimination. 

50 Farmers-Kissinger Market House Co. v. Reading, 310 Pa. 493, 165 Atl. 398 
(1933) ; Wood v. Richmond, 148 Va. 400, 138 S. E. 560 (1927). 

51 See, e.g., Walters v. Baltimore & O. R. R., 120 Md. 644, 88 Atl. 47 (1913). 
For a collection of cases treating of the abutter’s right to compensation because 
of temporary closing during repairs, see Note (1939) 120 A. L. R. 806. 

52 Kachele v. Bridgeport Hydraulic Co., 109 Conn. 151, 145 Atl. 756 (1929) ; 
Farrell v. Rose, 253 N. Y. 73, 170 N. E. 498 (1930); see Winchester v. Ring, 312 IIl. 
544, 552, 144 N. E. 333, 336 (1924) ; C. Hacker Co. v. Joliet, 196 Ill. App. 415, 425-26 
(1915). But cf. McCandless v. Los Angeles, 10 Cal. App.(2d) 407, 47 P.(2d) 1103 
(1935) ; Cummings v. Minot, 67 N. D. 214, 271 N. W. 421 (1937). 
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transients depends upon the amount of travel on said highway,”® 
it is widely accepted that no action for compensation lies for the 
loss of anticipated profits and the damage to the good will of a 
business consequent upon the diversion of traffic occasioned by the 
vacation, rerouting, closure, or restriction of a highway.** Thus, 
even landowners wholly dependent upon the highway for subsist- 
ence have no standing to sue. 

Indeed, it has often been stated that the contention that recov- 
ery is dependent upon whether the property abuts upon the closed 
highway is unsound, and that the test is not whether property 
abuts, but whether special injury has been sustained. Ordi- 
narily, one whose property does not abut has no right to compensa- 
tion for a closing of a street, if he still has reasonable access to 
the general highway system.’® Only special injury would be com- 
pensable,”’ and, in the last analysis, public policy will dictate what 
injuries are to be so regarded.”® 


D. CHANGES IN THE LAW oF ATTEMPTS, CONSPIRACIES, AND 
THE PRIVILEGE AGAINST SELF-INCRIMINATION 


As both the title of the Act and the provisions we have already 
considered indicate, the important thing is to prevent, not to pun- 





53 See C. Hacker Co. v. Joliet, 196 Ill. App. 415, 422 (1915) . 

54 Oakland v. Pacific Coast Lumber & Mill Co., 171 Cal. 392, 153 Pac. 705 
(1915) ; Krebs v. State Roads Commission, 160 Md. 584, 154 Atl. 131 (1931) ; Old- 
field v. Tulsa, 170 Okla. 329, 41 P.(2d) 71 (1935); Iron City Automobile Co. v. 
Pittsburgh, 253 Pa. 478, 98 Atl. 679 (1916). But cf. Park City Yacht Club v. 
Bridgeport, 85 Conn. 366, 82 Atl. 1035 (1912) ; Regina v. Munroe County, 319 Pa. 
257, 179 Atl. 36 (1935). 

55 See Coy v. Tulsa, 2 F. Supp. 411, 414 (D. Okla. 1933) ; Cooke v. Portland, 
136 Ore. 233, 236, 298 Pac. 900, gor (1931). 

56 Lockwood v. Portland, 288 Fed. 480 (C. C. A. 9th, 1923); Chichester v. 
Kroman, 221 Ala. 203, 128 So. 166 (1930); Hyde v. Fall River, 189 Mass. 439, 
75 N. E. 953 (1905); New York, C., C. & St. L. R. R. v. Bucsi, 128 Ohio St. 134, 
190 N. E. 562 (1934). For exhaustive collections of cases dealing with the rights 
of non-abutters to compensation for a closing, see Notes (1934) 93 A. L. R. 639; 
(1927) 49 A. L. R. 330. 

57 See, e.g.. Denver Union Terminal R. R. v. Glodt, 67 Colo. 115, 186 Pac. 904 
(1920). 

58 “The right of an owner of land abutting on public highways has been a © 
fruitful source of litigation in the courts of all states . . . and each state has in the 
end fixed and limited, by legislation or judicial decision, the rights of abutting 
owners in accordance with its own view of the law and public policy.” Sauer v. 
New York, 206 U. S. 536, 548 (1907). 
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ish, sabotage. The changes in the law of attempts, of conspiracies, 
and, to a lesser extent, of the privilege against self-incrimination all 
have in view this aim of prevention. 

Section 4, which deals with attempts, declares punishable as an 
attempt conduct that has in the past been considered mere prepa- 
ration. It also includes the common provision that a solicitation 
shall constitute an attempt. The conspiracy section, section 5, 
endeavors to aid the prosecution by adopting the common-law rule 
that an overt act is not a necessary element of the crime. Perhaps 
it also abrogates the old conceptual rule that, as it takes two to 
conspire, one conspirator cannot be acquitted and the other con- 
victed. Section 6 empowers the prosecutor to force one saboteur 
to testify against another, thus circumventing the privilege against 
self-incrimination by granting immunity to the witness. This 
power, used so effectively by District Attorney Thomas E. Dewey 
to induce petty racketeers to testify against the “ higher-ups,” 
should prove equally effective in prosecuting for sabotage, at- 
tempts, and conspiracies. 

The changes wrought by sections 4, 5 and 6 are, of course, 
equally desirable in all criminal offenses, and indeed should be em- 
bodied in a general statute applicable to all. The reason for includ- 
ing them in the Model Sabotage Prevention Act is that they are 
important in prosecutions for sabotage, and sabotage prevention 
cannot wait on a revision of criminal law and procedure. 

Attempts. — In prescribing as the maximum possible punish- 
ment for an attempt to commit sabotage one-half that for the com- 
pleted crime, the Act follows the usual American practice.” The 
maximum punishment for an attempt to commit sabotage might 
be that prescribed for the completed crime, as is provided in the 
Federal Sabotage Act. It would seem, however, that an act 
dangerous enough to warrant the longer sentence will ordinarily 
fall within the conspiracy provision of section 5, or within the ex- 
isting law of attempts to commit arson or some other major felony. 

A man who plans acts of sabotage and employs others to carry 
Laws Ann. (Skillman, 1927) § 7544; Micu. Stat. ANN. (Henderson, 1936) § 28.287; 
Minn. Stat. (Mason, 1927) § 9930(2) ; Wasa. Rev. Stat. Ann. (Remington, 1932) 
§ 2264. 


60 40 STAT. 533 (1918), 50 U. S. C. § ror (1934) as amended, Pub. L. No. 886, 
76th Cong., 3d Sess. (Nov. 30, 1940) § 6. 
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them out is fully as dangerous as one who himself plants the bomb 
or sets the fire. These “ master minds ” are most likely to be ap- 
prehended when they solicit the wrong person, someone who, in- 
stead of doing as he is bid, notifies the police. Unfortunately, the 
solicitor is now usually punishable only for the misdemeanor of 
solicitation.** Section 4 of the Act makes more adequate punish- 
ment possible by providing that solicitation, not followed by the 
commission of the crime, shall constitute an attempt. 

The concept of attempt is further extended by the provision 
that ‘ the collection or assemblage of any materials with the in- 
tent that the same are to be used then or at a later time in the 
commission ” of sabotage shall constitute an attempt. Supporting 
analogies may be found in statutes embodying similar provisions 
relating to explosives and arson.®* If a man should be caught on 
his way to a defense property with combustibles in his automobile, 
this provision might be the only one under which he could be con- 
victed. Resort may even be had to it in preference to the con- 
Spiracy section in a case in which several persons collect the 
materials, if for some reason the prosecution finds it is difficult to 
prove the conspiracy. 

The last provision of section 4 is that “ the entry, with or with- 
out permission, of a building, enclosure or other premises of an- 
other with the intent to commit any such crime [sabotage] therein 
or thereon shall constitute an attempt to commit such crime.” 
Without this clause, the acts specified would not constitute a crime 
in many states. Often a defendant cannot be convicted of at- 
tempted sabotage until he has almost committed sabotage, perhaps, 
not until he has committed his last act toward that crime. Nor 
can he be convicted of burglary, especially if he entered by aay 
and without a breaking. 


61 By the weight of authority, solicitation is a separate offense. Walsh v. 
People, 65 Ill. 58 (1872); Commonwealth v. Randolph, 146 Pa. 83, 23 Atl. 388 
(1892) ; Rex. v. Higgins, 2 East 5 (1801) ; CLARK AND MARSHALL, LAW oF CRIMES 
(4th ed. 1940) § 109 et seg. It is not the act necessary for an attempt. WHARTON, 
CRIMINAL Law (12th ed. 1932) § 218; Curran, Solicitation: A Substantive Crime 
(1933) 17 Minn. L. REv. 499; cf. United States v. De Bolf, 253 Fed. 78 (S. D. Ohio 
1918) (solicitation an attempt under federal sabotage act); Vr. Pus. Laws (1933) 
§ 8746; 1 BisHop, NEw CrrminaL LAw (8th ed. 1892) § 767-68. 

62 Fig, Nev. Comp. Laws (Hillyer, 1929) § 10316; WasH. Rev. Stat. ANN. 
(Remington, 1932) § 2577. 
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Conspiracies. — If the conspiracy provisions were omitted from 
the Act, in several states a conspiracy to commit sabotage would 
not be a crime © and in nearly all the others it would be only a mis- 
demeanor.”™* 

The first sentence of section 5 provides that the punishment for 
conspiracy to commit sabotage shall be that for sabotage ‘‘ whether 
or not any act be done in furtherance of the conspiracy.” In not 
‘requiring an overt act in furtherance of the conspiracy the section 
follows the common-law rule ® and that found in about half the 
states.*° 


63 Though most states follow the common law in punishing conspiracies to do 
any unlawful act, some states punish only conspiracies to commit a felony. ARK. 
Dic. Stat. (Pope, 1937) $3572; Inp. Stat. ANN. (Burns, 1933) § 10-1101; NEB. 
Comp. Stat. (Dorsey, 1929) § 28-301; N. M. Srat. Ann. (Courtright, 1929) 
§ 35-201; Ore. Laws 1937, c. 362; TEx. ANN. PEN. CopE (Vernon, 1938) arts. 1622, 
1623. Louisiana punishes conspiracies to commit only certain crimes, among which 
acts of sabotage would not be included. La. Cope Crim. Proc. Ann. (Dart, 1932) 
art. 837. And conspiracies to commit unlawful acts of sabotage seem not to be 
crimes in Georgia, Kansas, and Wyoming. 

64 See, e.g., N. Y. PeNaL Law § 580; N. D. Comp. Laws Ann. (1913) § 9441. 

65 See, e.g., 2 WHARTON CRIMINAL Law (12th ed. 1932) §§ 1602, 1651, 1669; 2 
BrsHop, CRIMINAL Law (oth ed. 1923) § 192. 

66 Ata. Cope Ann. (Michie, 1928) 8§ 3571-75; Coro. Stat. Ann. (Michie, 1935) 
c. 48, § 177; Fta. Comp. Gen. Laws Ann. (Skillman, 1927) § 7541; IpAHO CopE ANN. 
(1932) § 17-1027; Inu. Rev. Star. (State Bar Ass’n Ed., 1939) c. 38, § 139; Eyn. 
StaT. ANN. (Burns, 1933) § 10-1101; Iowa Cope (Reichman, 1939) § 13162; ME. 
Rev. STAT. (1930) c. 138, § 26; Miss. Cope Ann. (1930) § 830; Nev. Comp. Laws 
(Hillyer, 1929) §§ 10061, 10062; N. M. Stat. Ann. (Courtright, 1929) § 35-201; 
Pa. STAT. ANN. (Purdon, 1930) tit. 18, § 2451; Tex. ANN. PEN. Cope (Vernon, 1938) 
arts. 1622, 1623; Wasu. Rev. Stat. Ann. (Remington, 1932) § 2382; W. Va. CovE 
Ann. (Michie & Sublett, 1937) § 6033. Delaware, Kentucky, Maryland, Massachu- 
setts, Michigan, New Hampshire, North Carolina, Rhode Island, South Carolina, 
Vermont, Virginia, and perhaps Ohio punish common-law conspiracy without a stat- 
ute covering it. 

But many states require an overt act either in all conspiracies, or in all con- 
spiracies except those to commit specified violent crimes. Ariz. Rev. Cope ANN. 
(Struckmeyer, 1928) §§ 4581, 4582; Ark. Dic. Stat. (Pope, 1937) § 3572; Cat. Pen. 
Cope (Deering, 1937) §§ 182, 184; Conn. Gen. Stat. (Supp. 1939) § 1447e; MINN. 
STAT. (Mason, 1927) § 10055; Mo. Stat. Ann. (1932) c. 30, 8§ 4243, 4244; Monr. 
Rev, Copes Ann. (Anderson & McFarland, 1935) §§ 10898, 10900; Nes. Comp. 
SFAT. (Dorsey, 1929) § 28-301; N. J. Stat. Ann. (1939) §§$ 119-1, 119-2; N. Y. 
Pena, LAw 8§ 580, 583; N. D. Comp. Laws ANN. (1913) §§ 9441, 9444; OKLA. 
STAT. ANN. (1936) tit. 21, § 421; Ore. Laws (1937) c. 362; S. D. Cope (1939) 
§ 13.0301 ; Tenn. Cope Ann. (Michie, 1938) § 11064; Uraw Rev. Stat. ANN. (1933) 
§§ 103-11-1, 103-11-2; Wis. StaT. (1939) § 348.40. 
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The second sentence of section 5 reads: 


It shall not constitute any defense or ground of suspension of judg- 
ment, sentence or punishment on behalf of any person prosecuted un- 
der this section, that any of his fellow conspirators has been acquitted, 
has not been arrested or convicted, is not amenable to justice or has been 
pardoned or otherwise discharged before or after conviction. 


As this sentence was originally drafted, it was designed to do 
away with the common-law rule that if only two persons are 
charged with conspiracy, the acquittal of one requires the dis- 
charge of the other.” The-courts have argued that, since it takes 
two to make a conspiracy, if there are only two accused of con- 
spiracy and one is acquitted, that proves there was no conspiracy. 
This conclusion ignores the fact that even in strict legal theory an 
acquittal imports merely that the jury was not satisfied beyond a 
reasonable doubt of the guilt of the defendant. Thus, if a number 
of co-conspirators are being tried jointly, the jury is not necessarily 
inconsistent if it convicts one and acquits the others. The jurors 
may have been satisfied that there were a number of conspirators 
and that the defendant convicted was one of them, but have been 
uncertain as to the identity of the others. 

It is doubtful, however, whether the Act as now worded abro- 
gates the common-law rule. The common law permitted only the 
defense that all his fellow conspirators had been acquitted, etc. 
The phrase “ any of his fellow conspirators ” in the Act seems to 
denote less than all and thus to be a restatement rather than an 
abrogation of the common-law rule. 

Limitation on Privilege against Self-Incriminatton. — Section 6 
provides: 


No person shall be excused from... testifying ... before any 
court . .. or grand jury upon any .. . proceeding .. . relating to 
. a violation . . . of this act . . . upon the ground .. . that the 
testimony . . . required of him by the state may tend to convict him of 
acrime ... ; but noperson shall be prosecuted . . . on account of any 
transaction . . . concerning which he may so testify . . . and no testi- 
mony so given . . . shall be received against him . . . except upon a 


prosecution for perjury or contempt of court based upon the giving . . .. 
of such testimony. 


67 For collection of cases, see Note (1931) 72 A. L. R. 1180. 
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A number of states have similar provisions applicable to all of- 
fenses.°° However, many states either have no such provision, or 
have provisions limited in scope to certain offenses. For example, 
in the New York Penal Code there are 17 similar statutes, each 
applying to a different offense. 

The immunity clause in the Model Act protects the witness both 
from having his testimony used against him and from prosecution 
for any crime concerning which he may testify. Few immunity 
clauses in existing legislation contain both of these provisions,” 
but both were included in the Act to ensure that in any state in 
which the Act might be adopted the protection granted in this 
section would be as broad as that of the state constitution.” The 
proviso: “except upon a prosecution for perjury or contempt of 
court based upon the giving of such testimony,” though not con- 
tained in many statutes,” is obviously desirable. It makes explicit 
what ought to be the law and what many courts would doubtless 
hold to be implicit, if it were omitted from the statute.” Of course, 
it in no respect impairs the constitutionality of the Act. 

Section 6 follows the Vermont statute in extending immunity 
for only such testimony as is required of the witness by the state.”* 
This limitation was inserted to prevent defendant’s counsel from 
securing immunity for a witness by examining him concerning any 
crime he may have committed. 

We have now run the gamut of the important provisions of the 
Model Sabotage Prevention Act, from those punishing the com- 
mission of sabotage through sections providing for the question- 
ing of suspects and the closing of streets to measures designed to 
facilitate prosecutions. There remains for consideration the re- 
lationship of this Act to existing federal legislation. 


68 See, e.g., W. Va. Cope Ann. (Michie & Sublett, 1937) § 5742. For collection 
of statutes, see 8 WicMoRE, EvDENCE (3d ed. 1940) § 2281. 

69 N. Y. PenaL Law §§ 166, 381, 395, 439, 584, 713, 737, 770, 996, 1256, 1472, 
1716, 1787, 1906, 2038, 2097, 2443. 

70 See, e.g., Conn. GEN. Stat. (1930) § 6481; FLA. Comp. GEN. Laws ANN. 
(Skillman, 1927) § 8311. 

72 Cf. Counselman v. Hitchcock, 142 U. S. 547 (1892). 

72 A number of statutes have the perjury provisions. See, e.g., CAL. PEN. CopE 
(Deering, 1937) § 89; Coro. Stat. Ann. (Michie, 1935) c. 148, § 33. 

73 For collection of cases, see 8 WIGMORE, EVIDENCE (3d ed. 1940) § 2283. 

74 See, e.g.. IND. Stat. Ann. (Burns, 1933) $9-2709; VT. Pus. Laws (1933) 
§ 1705. 
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FEDERAL SABOTAGE AcT: Its PROVISIONS DURING THE FIRST 
WorRLD WAR 


On April 20, 1918, President Woodrow Wilson approved a bill 
providing a wartime sabotage law.”* That act defines war prem- 
ises and war utilities and makes punishable by not more than 
thirty years’ imprisonment any person who “ with intent to injure, 
interfere with or obstruct the United States or any associate nation 
in preparing for or carrying on war or . . . with reason to be- 
lieve that his act may injure,” etc., “shall willfully injure or de- 
stroy . . . any war material, war premises or war utilities ” “* or 
shall “ willfully make or cause to be made in a defective manner 

. any war material ” ” or any tool, etc. used in making any war 
material. The act lists various “ war materials ” and then adds 
‘and all other articles of whatever description . . . intended for, 
adapted to, or suitable for the use of the United States, or any as- 
sociate nation, in connection with the conduct of the war.” ™ 
‘““War premises ” are defined to include all places where war ma- 
terial is manufactured, stored, etc., and “‘ war utilities,” so broadly 
as to cover practically all utilities. 

As was pointed out in the debate on the bill, the federal sabo- 
tage act does not cover damage to all varieties of property — not 
to standing grain, for example.”® Nor does it cover slight injuries 
not intended to interfere with the prosecution of war, for a per- 
son committing such acts would not have reason to believe that 
they would have that result. Nevertheless, though every variety 
of sabotage worthwhile for a spy or traitor to attempt, seems to 
be covered, the act is seriously deficient, in that all it does is make 
sabotage a federal offense. For example, it contains no provisions © 
for closing streets, detaining suspects, or facilitating the convic- 
tion of saboteurs. . 

During the first World War we had no sabotage act until after 
our entry into the war, and few state acts, either before or after.” 
This is probably attributable to the fact that by the time legisla- 
tures became aware of the danger from sabotage, it was over. Be- 


7 go SraT. 533 (1918), 50 U.S. C. § ror (1934). 

76 Id. § 2, 50 U.S. C. $102 (1934). 

77 Id. §3, 50 U.S. C. § 103 (1934). 79 36 Conc. REc. 3112 (1918). 
78 Id. §1, 50 U. S. C. $ ror (1934). 80 See note 6 supra. 
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fore the importance of our industrial production became apparent, 
the English blockade was so effective that it was well-nigh impos- 
sible to send to this country a large force of saboteurs. The few 
German saboteurs in this country shot their bolt before we entered 
the war — witness the Black Tom and the Hog Island explosions 
— and were either rounded up or driven out of the country soon 
after our declaration of war; and for these reasons, no great use 
was ever made of the federal sabotage act. No case involving it 
came before the Supreme Court and only one, Weisman v. United 
States,” before a Circuit Court of Appeals. There is also only one 
reported District Court opinion relating to the act.” 

Today, as then, the great danger from sabotage is before, not 
after, we enter war. It will come as soon as it is evident that we 
are resolved to do everything in our power to help England, and 
that the destruction of our war plants is more important than our 
continued neutrality. But we are less fortunate now than we were 
in 1918, because huge staffs of secret Nazi and Fascist agents have 
been built up in this country, and the stage is set for a sabotage 
bliizkrieg.°* The realization of this danger led not only to the 
drafting of the Model Sabotage Prevention Act for state enact- 
ment, but also to the amendment of the federal sabotage act on 
November 30, 1940. 


1940 AMENDMENTS TO FEDERAL SABOTAGE ACT 


The recent amendments to the federal sabotage act ** leave 
intact the wartime provisions of the act, supplementing them with 
three sections designed to punish similar acts of sabotage in peace- 
time. The provisions of these new sections, sections 4, 5 and 6, 
differ in three important respects from those applicable in time of 
war. First, all reference to “any associate nation ”’ is omitted. 
Second, “ national-defense material ” is defined as material “‘ in- 


81 o41 Fed. 944 (C. C. A. 7th, 1921). 

82 United States v. De Bolt, 253 Fed. 78 (D. Ohio, 1918). 

83 See New York Times, Sept. 14, 1940, p. 1, col. 14, p. 34, cols. 1-4, 7, 8; 
Sept. 18, p. 25, col. 6; Nov. 17, p. 31, col. 4; Nov. 22, p. 1, col. 1; PM, Sept. 25, 
1940, p. 8, col. 1; Nov. 22, 1940, p. 7, col. 1. 

84 Pub. L. No. 866, 76th Cong., 3d Sess. (Nov. 30, 1940), amending 40 STAT. 
533 (1918), 5o U.S. C. §§ ro1—103 (1934). The act has no official title, and is also 
known as “ Destruction of War Material Act.” 
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tended for ” the use of the United States, whereas ‘‘ war material ” 
in the original act includes also material “ adapted or suitable ” 
for use in war. Third, national-defense material, premises or 
utilities must be “ willfully ” injured or destroyed with the intent 
to interfere, etc. with national defense, whereas in the earlier act, 
injury or destruction of war material, premises or utilities is 
punishable upon proof only that the act was done with reason 
to believe that it might interfere, etc. with the prosecution of war. 

Official reports ** do not state why these changes were made, but 
it is easy to conjure up reasons for some of them. There are now 
no “‘ associate nations,” and so the choices were confining the act 
to interferences with the national defense of the United States, 
extending it to cover the manufacture of war material for all na- 
tions, or frankly mentioning by name England, and possibly 
Greece and China.* 

To have included under national-defense material everything 
‘adapted or suitable” for use in national defense would have 
raised large issues of policy and constitutionality, for it would 
have included within the ambit of the act a large portion of the 
personal and real property in the United States. For example, it 
would have embraced all automobiles, canned goods, men’s under- 
wear, and fly swatters, simply because they are adapted and suit- 
able for use by the army. 

The intent necessary to bring the offense within the act raises 
another aspect of this problem, but here the decision, at least in 


85 86 Cong. Rec. Sept. 24, 1940, at 18993-97; id., Sept. 30, 1940, at 19316-18, 
19321-23; id., Nov. 26, 1940, at 21117; H. R. Rep. No. 2928, 76th Cong., 3d Sess. 
(1940) ; SEN. Rep. No. 2008, 76th Cong., 3d Sess. (1940). 

86 The improbability that any act of sabotage committed in this country will 
hinder the prosecution of war by England without also interfering with our prepara- 
tions for national defense and that any of our factories will be manufacturing war 
material for England alone, are probably not the only reasons why the Model 
Sabotage Prevention Act does not refer specifically to England in §§ 2, 3, 7 and 9. 
It is likely in some states to prove easier to secure the enactment of the statute if 
it refers in terms only to our national defense and thus is acceptable to isolationists 
who have no interest in our acting as an arsenal for England. In any state in which 
such political considerations are unimportant, the words “ or England ” might well 
be added in the appropriate places, or protection might be extended to all nations 
with which we maintain friendly relations. In New Jersey, it is proposed to insert 
the following clause: “in connection with the preparation for or conduct of de- 
fense, or the preparation for or prosecution of war, by any country with which the 
United States shall then maintain friendly relations.” 
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the Senate, turned on other considerations. The House bill re- 
quired intent to interfere with national defense,*’ whereas the 
Senate bill used the language of the act of 1918,** thus permitting 
conviction for willfully destroying national-defense material, 
premises or utilities, if the defendant either intended or had reason 
to believe that his act might interfere with national defense. The 
latter alternative was eliminated after Senator Wheeler argued 
that it was tautological: that “if a person does an act with reason 
to believe that he is doing it for the purpose of injuring the Govern- 
_ ment, he does it with intent to injure the Government.” °° 

The fact that there are differences in the wording of the federal 
sabotage act as applied to sabotage in time of war and in time of 
peace may render immune from prosecution some varieties of 
sabotage likely to occur in the present emergency. For instance, 
it is improbable that a Nazi or Fascist saboteur will be desirous, 
at this time, of interfering with the national defense of the 
United States as such. His intent will be to impede the flow of 
airplanes, munitions, food, and ships to England. Should he blow 
up an American factory with this intent, he will not be subject to 
prosecution under the peacetime amendment of the federal sabo- 
tage act, if any significance attaches to the difference in the lan- 
guage describing the intent necessary for sabotage in the peace 
and war sections of the act. 

Further, if a saboteur damages airplanes and other national- 
defense materials, as distinguished from national-defense premises 
or utilities, he may not come within the sanctions of the federal 
act, even if he does so with the intent to interfere with the national 
defense. Our present governmental policy is to share production 
with England. The same factory may, at the same time, be pro- 
ducing airplanes or munitions for both countries. Until a par- 
ticular airplane or shell is completed, or almost completed, it may 
not be decided to which country it is to be allotted. Where this is 
so, it may be impossible for the federal district attorney to prove 
that the particular plane or other article damaged was intended 
for the use of the United States, and hence that its injury comes 
within the peacetime prohibitions of the federal sabotage act. If 

87 H.R. Rep. No. 2928, 76th Cong., 3d Sess. (1940). 


88 Sen. Rep. No. 2098, 76th Cong., 3d Sess. (1940). 
89 86 Cong. Rec., Sept. 30, 1940, at 19317. 
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we were at war, the district attorney would, of course, have to 
prove merely that the airplane injured was adapted or suitable for 
use by the United States. 

Thus, the amendments to the federal sabetane act give it a 
narrower application in time of peace than it has in time of war. 
Regardless of whether the division of powers between the Federal 
Government and the states created by the Constitution make this 
desirable or constitutionally necessary, the fact remains that Con- 
gress has not yet enacted sabotage legislation adequate to meet the 
needs of the nation. Unless and until it enacts a sabotage law as 
broad as the Model Sabotage Prevention Act, supplemental action 
by state legislatures appears imperative. 


Sam Bass Warner. 
Harvarp LAw SCHOOL. 
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MODEL SABOTAGE PREVENTION ACT 


An Act to Protect Property by Making Criminal Certain Unlawful Entries on, 
Injuries to and Interferences with Property, Authorizing the Closing of Streets, and 
to Provide Penalties. 

[Be it enacted, etc. . . .] 

SECTION 1. Definitions. As used in this act: 

“Highway ” includes any private or public street, way or other place used for 
travel to or from property. 

“ Highway Commissioners ” means any individual, board or other body having 
authority under then existing law to discontinue the use of the highway which it 
is desired to restrict or close to public use and travel.* 

“ Public Utility ” includes any pipe line, gas, electric, heat, water, oil, sewer, 
telephone, telegraph, radio, railway, railroad, airplane, transportation, communica- 
tion or other system, by whomsoever owned or operated for public use. 

SECTION 2. Intentional Injury to or Interference with Property. 

Whoever intentionally destroys, impairs, injures, interferes or tampers with real 
or personal property with reasonable grounds to believe that such act will hinder, 
delay or interfere with the preparation of the United States or of any of the states 
for defense or for war, or with the prosecution of war by the United States, shall 
be punished by imprisonment for not more than ten years, or by a fine of not more 
than ten thousand dollars, or both: Provided, if such person so acts with the in- 
tent to hinder, delay or interfere with the preparation of the United States or of any 
of the states for defense or for war, or with the prosecution of war by the United 
States, the minimum punishment shall be imprisonment for not less than one year. 

SECTION 3. Intentionally Defective Workmanship. 

Whoever intentionally makes or causes to be made or omits to note on inspection 
any defect in any article or thing with reasonable grounds to believe that such ar- 
ticle or thing is intended to be used in connection with the preparation of the 
United States or any of the states for defense or for war, or for the prosecution of 
war by the United States, or that such article or thing is one of a number of similar 
articles or things, some of which are intended so to be used, shall be punished by 
imprisonment for not more than ten years, or a fine of not more than ten thousand 
dollars, or both: Provided, if such person so acts or so fails to act with the intent 
to hinder, delay or interfere with the preparation of the United States or of any of 
the states for defense or for war, or with the prosecution of war by the United 
States, the minimum punishment shall be imprisonment for not less than one year. 

SECTION 4. Attempts. 

Whoever attempts to commit any of the crimes defined by this act shall be liable 
to one-half the punishment prescribed for the completed crime. In addition to 
the acts which constitute an attempt to commit a crime under the law of this state, 
the solicitation or incitement of another to commit any of the crimes defined by 
this act not followed by the commission of the crime, the collection or assemblage 
of any materials with the intent that the same are to be used then or at a later time 
in the commission of such crime, or the entry, with or without permission, of a 
building, enclosure or other premises of another with the intent to commit any such 
crime therein or thereon shall constitute an attempt to commit such crime. 


* In any state in which the power to discontinue streets is exercised in town 
meeting, it is desirable that the power to restrict or close streets under this act be 
given to the selectmen. This may be accomplished by adding the sentence: ‘“ The 
power to discontinue highways or the use thereof vested in any town may, for the 
purpose of this Act, be exercised by the selectmen thereof.” 


This content downloaded from 128.226.37.5 on Wed, 23 Dec 2015 04:36:49 UTC 
All use subject to JSTOR Terms and Conditions 


630 HARVARD LAW REVIEW [Vol. 54 


SECTION 5. Conspirators. 

If two or more persons conspire to commit any crime defined by this act, each 
of such persons is guilty of conspiracy and subject to the same punishment as if 
he had committed the crime which he conspired to commit, whether or not any act 
be done in furtherance of the conspiracy. It shall not constitute any defense or 
ground of suspension of judgment, sentence or punishment on behalf of any person 
prosecuted under this section, that any of his fellow conspirators has been acquitted, 
has not been arrested or convicted, is not amenable to justice or has been pardoned 
or otherwise discharged before or after conviction. 

SECTION 6. Wéitnesses’ Privileges. 

No person shall be excused from attending and testifying, or producing any 
books, papers, or other documents before any court, magistrate, referee or grand 
jury upon any investigation, proceeding or trial, for or relating to or concerned with 
a violation of any section of this act or attempt to commit such violation, upon 
the ground or for the reason that the testimony or evidence, documentary or other- 
wise, required of him by the state may tend to convict him of a crime or to subject 
him to a penalty or forfeiture; but no person shall be prosecuted or subjected to 
any penalty or forfeiture for or on account of any transaction, matter or thing con- 
cerning which he may so testify or produce evidence, documentary or otherwise, 
and no testimony so given or produced shall be received against him, upon any 
criminal investigation, proceeding or trial, except upon a prosecution for perjury or 
contempt of court based upon the giving or producing of such testimony. 

SECTION 7. Unlawful Entry on Property. 

Any individual, partnership, association, corporation, municipal corporation or 
state or any political subdivision thereof engaged in, or preparing to engage in, the 
manufacture, transportation or storage of any product to be used in the preparation 
of the United States or of any of the states for defense or for war or in the prosecu- 
tion of war by the United States, or the manufacture, transportation, distribution 
or storage of gas, oil, coal, electricity or water, or any of said natural or artificial 
persons operating any public utility, whose property, except where it fronts on water 
or where there are entrances for railway cars, vehicles, persons or things, is sur- 
rounded by a fence or wall, or a fence or wall and buildings, may post around his 
or its property at each gate, entrance, dock or railway entrance and every one 
hundred feet of water front a sign reading “ No Entry Without Permission.” Who- 
ever without permission of such owner shall wilfully enter upon premises so posted 
shall be punished by imprisonment for not more than ten days, or a fine of not more 
than fifty dollars, or both. 

SECTION 8. Questioning and Detaining Suspected Persons. 

Any peace officer or any person employed as watchman, guard, or in a super- 
visory capacity on premises posted as provided in section 7 may stop any person 
found on any premises to which entry without permission is forbidden by section 7 
and may detain him for the purpose of demanding, and may demand, of him his 
name, address and business in such place. If said peace officer or employee has 
reason to believe from the answers of the person so interrogated that such person 
has no right to be in such place, said peace officer shall forthwith release such per- 
son or he may arrest such person without a warrant on the charge of violating the 
provisions of section 7; and said employee shall forthwith release such person or 
turn him over to a peace officer, who may arrest him without a warrant on the - 
charge of violating the provisions of section 7. 

SECTION 9. Closing and Restricting Use of Highway. 

Any individual, partnership, association, corporation, municipal corporation or 
state or any political subdivision thereof engaged in or preparing to engage in the 
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manufacture, transportation or storage of any product to be used in the preparation 
of the United States or any of the states for defense or for war or in the prosecu- 
tion of war by the United States, or in the manufacture, transportation, distribu- 
tion or storage of gas, oil, coal, electricity or water, or any of said natural or artifi- 
cial persons operating any public utility, who has property so used which he or it 
believes will be endangered if public use and travel is not restricted or prohibited 
on one or more highways or parts thereof upon which such property abuts, may 
petition the highway commissioners of any city, town or county to close one or 
more of said highways or parts thereof to public use and travel or to restrict by 
order the use and travel upon one or more of said highways or parts thereof. 

Upon receipt of such petition, the highway commissioners shall set a day for 
hearing and give notice thereof by publication in a newspaper having general circu- 
lation in the city, town or county in which such property is located, such notice to 
be at least seven days prior to the date set for hearing. If after hearing the high- 
way commissioners determine that the public safety and the safety of the property 
of the petitioner so require, they shall by suitable order close to public use and 
travel or reasonably restrict the use of and travel upon one or more of said high- 
ways or parts thereof: Provided, the highway commissioners may issue written per- 
mits to travel over the highways so closed or restricted to responsible and reputable 
persons for such term, under such conditions and in such form as said commissioners 
may prescribe. Appropriate notices in letters at least three inches high shall be 
posted conspicuously at each end of any highway so closed or restricted by such 
order. The highway commissioners may at any time revoke or modify any order so 
made. 

SECTION Io. Penalty for Going upon Closed or Restricted Highway. 

Whoever violates any order made under section 9 shall be punished by imprison- 
ment for not more than ten days, or a fine of not more than fifty dollars, or both. 

SECTION 11. Rights of Labor. 

Nothing in this act shall be construed to impair, curtail or destroy the rights 
of employees and their representatives to self-organization, to form, join, or assist 
labor organizations, to bargain collectively through representatives of their own 
choosing, and to engage in concerted activities, for the purpose of collective bargain- 
ing or other mutual aid or protection. , 

SECTION 12. Severability. 

If any provision of this act or the application thereof to any person or circum- 
stances is held invalid, such invalidity shall not affect other provisions or applica- 
tions of the act which can be given effect without the invalid provision or application, 
and to this end the provisions of this act are declared to be severable. 

SECTION 13. Short Title. 

This act may be cited as the Sabotage Prevention Act. 

SECTION 14. Relation to Other Statutes. 

All acts and parts of acts inconsistent with this act are hereby suspended in their 
application to any proceedings under this act. If conduct prohibited by this act 
is also made unlawful by another or other laws, the offender may be convicted for 
the violation of this act or of such other law or laws. 

SECTION 15. When this Act is in Force. 

This act shall take effect [ |] and it and all orders made 
under it shall be in force until May 15, 1945, and thereafter whenever the United 
States is at war: Provided, any violation of this act, committed while the act is 
in force, may be prosecuted and punished thereafter, whether or not this act is in 
force at the time of such prosecution and punishment. 
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